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Surrogate Tourism and Reproductive
Rights

VIDA PANITCH

Commercial surrogacy arrangements now cross borders; this paper aims to reevaluate the
traditional moral concerns regarding the practice against the added ethical dimension of global
injustice. I begin by considering the claim that global surrogacy serves to satisfy the positive
reproductive rights of infertile first-world women. I then go on to consider three powerful
challenges to this claim. The first holds that commercial surrogacy involves the commodifica-
tion of a good that should not be valued in market terms, the second that it involves the
exploitation of the labor of disadvantaged women, and the third that it depends on the illegiti-
mate privileging of positive rights over negative rights. I reject the first of these challenges and
argue that global surrogacy arrangements are indeed exploitative on the dual basis of what I
call intracontractual injustice and intercontractual coercion. The latter, I contend, depends
on a preexisting negative rights violation, which cannot be permitted for the sake of satisfying
another’s positive reproductive entitlement. I conclude not in favor of a global ban but with
suggestions on how developing nations that permit commercial surrogacy might better protect
the negative reproductive rights of their female citizens, thereby making them less vulnerable
to exploitation.

A growing trend in medical tourism threatens the battle for global gender justice,
namely that of developed-world couples contracting Indian surrogates to gestate their
children. The practice of global commercial surrogacy might be defended on the
grounds that, in countries where surrogacy-for-pay is illegal, the reproductive rights of
infertile women are being violated as they are being denied access to the means by
which to have genetically related offspring. The implication is problematic, however,
insofar as satisfying one woman’s positive right of access necessarily involves the use of
another woman’s body and reproductive labor. The fact that the surrogates in question
are poor women from the global south with limited employment options aggravates
the issue. We thus face a conflict of rights magnified by border crossings in a condition
of global injustice: in satisfying a developed-world woman’s reproductive right to
access surrogacy as a solution to the problem of infertility, are not developing-world
women’s rights to make reproductive decisions free of coercion being violated?



My intention in this paper is to (begin to) unpack this dilemma. I start by consid-
ering the claim that commercial surrogacy protects the reproductive entitlements of
infertile women and hence that its criminalization violates a human right. I then go
on to consider three potential challenges to this claim. The first is that surrogacy-for-
pay is wrong insofar as reproduction belongs to a class of labors that ought to be
uniquely protected from commodification. The second holds that commercial surro-
gacy is wrong insofar as it involves the exploitation of the reproductive labors of poor
women by wealthy women and men. The third contends that commercial surrogacy
is problematic because it depends not only on positing positive reproductive rights
but on assigning them priority over negative reproductive rights. I argue that the lat-
ter two speak cumulatively against the practice of global commercial surrogacy. I con-
clude, however, not in favor of a global ban, but with suggestions for how developing
nations that permit commercial surrogacy might nonetheless better protect the nega-
tive reproductive rights of their female citizens.

It is worth noting two points at the outset. First, I will not be considering the
claim that surrogacy is morally problematic on the basis that it amounts to baby-sell-
ing or is harmful to children. In the first case, I am satisfied by Judge Sorkow’s state-
ment in the Baby M case that because the child is also the biological offspring of the
contracting father, he “cannot purchase what is already his” (Steinbock 1988, 129).
Nor do I consider the claim that the child’s sense of love and security are under-
mined by removing it from its birth mother, or the claim that children in general are
threatened by the weakening of the mother–child bond, to be particularly compelling
critiques (Warnock 1985, 187; Okin 1990, 205). The former version of the harm-
to-child claim is no more persuasive than that adoption is harmful, which it clearly is
not provided the child is loved and well cared for by the adoptive parents, and the
latter seems to be entirely an empirical matter for which there is insubstantial
evidence (Satz 2010, 123).

The second point is that what I am interested in here are the moral dimensions
of global commercial surrogacy specifically. Although commercial surrogacy has been
a matter of debate among feminist scholars for several decades now, dating back
largely to the Baby M case of the late 1980s, participants in these debates have been
concerned almost exclusively with examining the threats of exploitation and com-
modification in domestic arrangements.1 The main initiative of this paper is to
address the fact that surrogacy has gone global. As a practice now involving border
crossings between citizens of developed and developing nations, the threats of com-
modification and exploitation must be assessed anew alongside the additional ethical
dimension of global injustice.

GLOBAL SURROGACY AND REPRODUCTIVE RIGHTS

Surrogacy refers to the gestation of a baby by one mother for another. More specifi-
cally, a “surrogate mother” is a woman who carries a fetus conceived by assisted
reproduction and derived from the genes of a donor or donors with the intention of
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surrendering the child at birth to the donor or another person (Busby and Vun 2010,
26). A gestational surrogate is someone who is implanted with an embryo created by
the egg and sperm of the contracting parents (or the sperm of the contracting father
and an egg donated or purchased from another woman). A genetic surrogate is some-
one who contributes an egg that is fertilized with the sperm of the contracting father
and who then gestates the fetus. Although there are significant issues as to the moral
difference between providing an egg and simply carrying the genetic material of
another couple, this is an aspect of the surrogacy debate I do not discuss here. More
relevant to my thesis is the distinction between commercial and noncommercial (or
“altruistic”) surrogacy. The altruistic surrogate acts out of concern, kindness, friend-
ship, and/or kinship, much like an organ donor is presumed to act. A commercial sur-
rogate may well share some of these intentions, but is also paid for her labor and
should be presumed to be incentivized in part by this payment.

Recent statistics show that one in ten (first-world) couples are experiencing trou-
ble conceiving a child naturally and are turning to various forms of Assisted Repro-
ductive Technology (ART). Adoption has declined since abortion was legalized (and
for the most part destigmatized), and many prospective parents evince a preference
for a child who is their genetic relation (Twine 2011, 4). ART is also serving a sig-
nificant function in an era in which many women are delaying child-rearing to pur-
sue demanding careers and who find conception difficult at a more advanced age. For
women who both want to delay child-rearing and have genetically related offspring,
surrogacy stands as an important and serious option, as it does, of course, for homo-
sexual couples seeking to build their families.

Commercial surrogacy is, however, a criminal act under Canadian law, as well as
in many other developed nations including the UK, France, Norway, and Italy.
Although it is perfectly acceptable that a surrogate be reimbursed for costs associated
with her diet, clothing, or medical needs, it is illegal that she receive payment for
her reproductive services specifically (CAHRA 2004, s. 12). This, of course, acts as a
disincentive for many potential surrogates given that the process is, pun intended,
quite labor-intensive. Even in the United States, where commercial surrogacy is legal
(except in a few jurisdictions), it remains the luxury of the wealthy, ranging in cost
anywhere from $50,000 to $120,000 (Busby and Vun 2010, 34; Twine 2011, 17).2

Women who have chosen to delay child-rearing, who cannot find a friend or relative
willing to act as an altruistic surrogate, and who cannot afford the rates charged by
American clinics and brokerages thus seem to be left without the means by which to
have children with whom they and/or their partner share a genetic tie.

Many of these women are turning to the global surrogacy market. India has
become a transnational hub for reproductive tourism, with the city of Anand in
the western state of Gujarat as its nerve center. Although California remains the
destination of choice for most reproductive tourists seeking gestational surrogates,
clinics like the Akanksha Clinic in Anand provide medical services of comparable
quality for a fraction of the price. Dr. Nayna Patel, who founded the clinic in
2003, has since employed 167 surrogates who have given birth to 216 healthy
babies (Twine 2011, 45). The total cost to prospective parents is around $10,000,
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and surrogacy is estimated to be a $445 million business in India (Subramanian
2007; Nolen 2009).

The question is whether global surrogacy is morally defensible. It might be
regarded as such by appeal to the liberal freedom of contract, which protects the
rights of adults of sound mind and full information to contract for the performance
of services they desire at a price they are willing to pay, or to offer services in
exchange for a fee they find compensatory. It might also be defensible on the grounds
that it provides a source of independent income to women whose economic options
are otherwise quite limited. Finally, it might be defensible on the grounds that it
satisfies the reproductive rights of women who have chosen to delay child-rearing to
pursue a career or other projects of interest to them and who would otherwise be
biologically, legally, and economically prevented from exercising their right.

A right protects a vital human interest, and imposes obligations on others to erect
and maintain institutions that ensure the satisfaction of the content of the right
(Shue 1996, 11). Reproduction certainly qualifies as a vital human interest, and it is
for this reason that the World Health Organization recognizes: “The basic right of all
couples and individuals to decide freely and responsibly the number, spacing and tim-
ing of their children, and to have the information and means to have a family if and
how they so desire to” (World Health Organization (WHO) 2010, s. 34). This state-
ment seeks to protect reproductive rights in both their negative and positive senses.
A negative reproductive right protects a sphere of liberty within which individuals
are free to decide when, if, and how to have children without interference from the
state. A positive reproductive right implies an entitlement to be assured access to the
necessary means by which to reproduce.

There are compelling reasons to defend a sphere of reproductive noninterference,
reasons made cruelly plain by a history of forced sterilization and coercive birth con-
trol measures carried out in Nazi Germany and Indira Gandhi’s India, for example.
Our repugnance to these measures suggests we believe that a state ought not to pre-
vent couples from having children they want to have. However, insofar as they
require reproductive means that have to be supplied by others, the right in question
becomes positive in nature. It is thus reproductive rights in their positive sense that
must underscore the defensibility of commercial surrogacy arrangements.

On what grounds might positive reproductive rights be justified?

If fertile people have a right to add children to the family, infertile
persons must have this right as well; a legal distinction based on bad
luck in the genetic lottery of physical equipment is not justifiable. If
anyone is entitled, then everyone is entitled, to have offspring that
are the product of one’s own gametes. (Overall 1987, 176)

The fact that one couple can have children and another cannot, when both want to,
does seem to be a matter of distinct unfairness. This unfairness is borne, of course,
not just by infertile heterosexual couples but by homosexual couples who rely on
ART as a means of creating their families. Positive reproductive rights impose a duty
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on others to assure the childless the means they require to reproduce, on the grounds
that their lack of means is arbitrary and unjust. Such rights thereby have the effect
of decrying discriminatory practices or laws regarding access to ART and provide a
basis for its public funding. They also, at least on the surface, appear to necessitate
the universal decriminalization of commercial surrogacy. Must we therefore conclude
that the global surrogacy market is morally justified if not also morally necessitated,
or are there challenges that override this conclusion?

THE COMMODIFICATION OF PARTS AND LABORS

One powerful challenge that can be leveled against commercial surrogacy is that it
involves the sale of something that should not be valued in monetary terms. The
commodification argument holds that certain items should remain free of market val-
uation either because their sale distorts their actual inherent value, or undermines
the dignity of the vendor. The roots of this idea come from Marx, according to
whom the sale of our labor power and/or the product of our labor alienates us from
the very capacity most definitive of our humanity (Marx 1867, part 3, ch. 7, s. 1).
Michael Walzer, for whom certain goods possess substantive features that make their
exchange for money unethical, has given contemporary philosophical voice to this
argument. On his view, different goods belong to different socially defined “spheres,”
each with its own distributive principle. Votes, for example, must be distributed in
accordance with a principle of equal citizenship, health care in accordance with need,
love in accordance with free choice, and commodities in accordance with ability to
pay (Walzer 1984). Trying to buy votes, health care, or love with money constitutes
an illegitimate boundary-crossing and distorts the actual value of these goods. Various
versions of this argument have been offered with respect to biological goods specifi-
cally, most notably by Richard Titmuss, for whom payments to blood donors signify
the market’s invasion of the body, sullying an otherwise paradigmatic act of altruism
(Titmuss 1997).

It certainly makes sense to say that the sale of certain items undermines their
value—the value we ascribe to such things as friendship and democratic participation
is indeed negated by their sale. This argument thereby sheds important light on the
moral distinction between altruistic and commercial surrogacy. Surrogacy seems to
strike us as morally problematic (and legally sanctionable) only when money changes
hands. Commercial surrogacy is thus to altruistic surrogacy what organ-trafficking is
to organ-donation, or what prostitution is to consensual sex, namely, the sale of
something whose gift exchange we not only tolerate but praise. But it bears asking
whether organ trafficking and prostitution are indeed equally problematic, and to
which commercial surrogacy is more akin.

We might see commercial surrogacy as involving the sale, or rental, of a womb.
On this view what is being commodified is a body part, which is why it can strike
the same chord of moral noxiousness that blood-selling did for Titmuss, or organ-sell-
ing does for members of the World Health Organization and the World Medical
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Association.3 The parallel is an important one, since as with commercial versus altru-
istic surrogacy the sale of an organ offends us in a way that its donation does not.
The commodification of a woman’s womb may then be regarded as an affront to
human dignity insofar as it equates the (inherent) value of a rational agent to the
(monetary or instrumental) value of his or her nonrational parts. In assigning a price
tag to body parts, the argument runs, we thereby assign a price tag to the agent
herself (Warnock 1985, 45).

Yet this cannot tell the whole story. We sell our body parts regularly with little to
no moral outrage: blood, semen, hair, and so on. We clearly don’t think that in
assigning a price to hair we therefore value the vendor solely in terms of what price
her hair commands.4 Is the real issue, then, that organs and wombs are somehow
more integral to our humanity than hair? It’s hard to see how this might be so.
Rarely are organs or wombs regarded as constitutive of our identity; we remain who
we are and retain our value even if we lose a limb, some blood, an organ, or have a
hysterectomy. It is typically some aspect of our rational agency that is deemed defini-
tive of our humanity, and it is hard to see how the sale or rental of a body part
eclipses this in any substantive sense. Nonetheless, I willingly concede a weariness
about the idea of markets in human organs. It’s simply not clear to me that surrogacy
should in fact be viewed as involving a sale of this sort.

To my mind it makes eminently more sense to focus on the fact that a surrogate
devotes considerable physical effort to gestating and delivering a child and that what
she sells is therefore a service as opposed to a good. It is in this light that the parallel
can be drawn between commercial surrogacy and prostitution, as in both cases an
intimate type of physical labor is being sold. Whereas Marx argued that all waged
labor was inimical to the dignity of the agent, Carole Pateman insists that, although
“Workers of all kinds may be more or less ‘bound up in their work,’ [there is a more]
integral connection between sexuality and sense of self,” and hence that “when a
woman contracts out use of her body she is selling herself in a very real sense”
(Pateman 1988, 207). Insofar as the surrogate also contracts out the use of her body,
and presuming a similarly intimate relationship between reproduction and self, in
selling the former the surrogate also sells the latter. According to Elizabeth Anderson,
when a woman enters into a sexual labor contract, she is contracting away control
over her own body; so too for the woman who enters a reproductive labor contract.
And having contracted away control of her body, she is relegated to the status of an
inanimate object: an incubator (Anderson 1993, 168).

This claim depends on the idea that sexual and reproductive labor can be said to
be more intimately related to the self than are other forms of physical labor. Yet it is
difficult to identify the actual source of this greater intimacy. There are all kinds of
labors in the performance of which we relinquish full control over our body, yet
whose sale we find largely unproblematic, such as those in mass production, athletics,
or the military (Steinbock 1988, 130; Satz 2010, 119). Is the athlete’s ability to run
any less intimate to her, or integral to her sense of self, than her ability to have a
child? Does the soldier not put herself at considerable physical risk for a wage? It
seems that if we regard surrogacy either as the sale of a physical good or a physical
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labor we are equally at pains to show that its sale is any more offensive to the dignity
of the agent than the sale any other type of physical good or labor.

We run into these troubles, I propose, due to a serious defect in the commodifica-
tion argument. Debra Satz, in her recent and important book on the subject of nox-
ious markets, addresses this defect. She does not draw a distinction between the sale
of goods and services (unfortunately), yet her discussion of surrogacy clearly indicates
that she regards it as more akin to prostitution than to organ-selling. She argues that
since we are unable to draw adequate boundaries between the sale of various kinds of
labors, the commodification argument cannot identify commercial surrogacy as a kind
of “noxious market” unless the sale of various other kinds of physical labor are
deemed equally problematic. On her view, there is nothing intrinsically wrong with
commercial surrogacy contracts, but certain externalities can render them noxious,
namely asymmetries of consequent harm, information, agency, or vulnerability (Satz
2010; 115–34, 135–53). Satz’s point is that the problem lies not with the selling of
the labor per se, but with the conditions of its sale.

To illuminate, if it were true that sex work is categorically wrong because of the
intimate nature of the item being sold, then there would be no grounds on which to
claim that in some instances prostitution is worse than in others. Yet consider two
different categories of sex workers. In the first are what we might refer to as high-
class escorts, many of whom are well educated and choose their profession over other
options because they find it satisfying, highly compensatory, and a source of indepen-
dence. The second category contains women coerced into the profession by fathers,
husbands, pimps, economic hardship, and/or drug addiction. Moral concern is raised
largely with respect to women in the second category, and rightly so. We are con-
cerned—or should be—not that women may choose to sell something central to their
identity but that their circumstances force them to sell something they otherwise
might not sell, or not for the going price.

The central problem with the commodification argument is therefore its all-
or-nothing nature: all sales are deemed equally morally noxious depending on the
nature of the item being sold. But with sexual and reproductive labor, some sales are
decidedly worse than others, ones where, as Satz suggests, there are asymmetries of
agency or vulnerability. I will now go on to argue that where these asymmetries arise
in global commercial surrogacy contracts, the problem is most accurately viewed as
one of exploitation, not commodification.

EXPLOITATION, JUSTICE, AND AGENCY

In what manner might global commercial surrogacy be viewed as exploitative? For
some theorists, exploitation occurs whenever the dignity of the laborer is diminished,
such that insofar as the surrogate’s sense of self-worth is undermined by the very act
of sale, no amount of compensation could be adequate (Sample 2003). But this, I
think, is to confuse exploitation with commodification. For others, exploitation is a
matter of profiting from vulnerability (Goodin 1986). This is more compelling, but
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seems to speak exclusively to the wrongfulness of transactions where all the profits
are accrued by the nonvulnerable party. On this account, a labor contract might
rightly be deemed exploitative if the distribution of the cooperative surplus is such
that nonvulnerable Party A benefits from the contract relative to her preparticipation
baseline while vulnerable Party B loses relative to her own.

But this account does not seem to capture the reality of global commercial surro-
gacy. The contracting parents are out a financial cost, but gain a genetically related
child; the surrogate endures insemination, pregnancy, and labor, yet can earn a wage
equivalent to five years of her family’s income. This is therefore not a case where all
the benefits are enjoyed by the nonvulnerable party. Rather, it seems that if we want
to identify commercial surrogacy arrangements as exploitative, we must be prepared
to identify them as cases of what Alan Wertheimer calls mutually advantageous
exploitation, in which both parties benefit relative to their respective pretransaction
baselines (Wertheimer 1996, 107).

Mutually advantageous exploitation is not necessarily wrong. What is relevant to
assessing its wrongfulness, on Wertheimer’s view, is how much each party benefits rel-
ative to the other. If both parties benefit relative to where they respectively began,
but Party A gains enormously while Party B gains only marginally, we might well
think that B has been wrongfully exploited by A. What is equally relevant on his
account is whether Party B fully consented to the transaction. If Party B was vulnera-
ble in some sense such that her rationality or agency was impaired, we ought not to
allow that her consent was properly authoritative (Wertheimer 1996, 207). We
should therefore assess global commercial surrogacy contracts on the basis of whether
they meet two conditions:

1. Justice Condition: that the distribution of benefits and harms
between party A and B is not unfair in A’s favor.

2. Consent Condition: that B’s consent is valid. (Wilkinson 2003
173)

With respect to the Justice Condition, presumably we must first assess whether the
Indian surrogate is underpaid relative to the gains enjoyed by the contracting parents.
On the one hand, it is hard, without entering the realm of incommensurability, to
compare the value of an income to a surrogate with few other financial options and
the value of a child to an infertile couple. On the other hand, we don’t tend to
regard altruistic surrogacy as exploitative, and we are therefore poorly placed to claim
that the commercial surrogate is exploited by being underpaid whereas the altruistic
surrogate is not exploited despite receiving no wage at all (Wilkinson 2003, 180). On
the basis of these two considerations alone we don’t seem to be able to conclude that
global commercial surrogacy contracts are unjust.

What about the Consent Condition? Wertheimer argues, that surrogacy contracts
would be coercive only if the contracting parents had some preexisting obligation to
address the causes of the surrogate’s vulnerability. He asks us to imagine a situation

Vida Panitch 281



in which A passes B drowning and offers to save B only if B pays him $10,000. In
this scenario, he says, although A proposes to improve B’s situation relative to B’s
status quo, A actually proposes to make B worse off as compared with what B has a
right to expect from A; as such, A’s offer can actually be regarded as a coercive
threat. But, he continues, “this model of coercive offers is of no help to the argument
that surrogates are coerced. For unlike A in the drowning case, the intended parents
have no special obligation to help potential surrogates without demanding anything
in return” (Wertheimer 1996, 111). His view is that if the surrogate has a right to a
better status quo, this is not a right she holds against the contracting parents. They
therefore have no particular reason not to take her status quo as given and offer her
what they think she is likely to accept in exchange for her services.

So far it seems that commercial surrogacy contracts are not necessarily in violation
of either the Justice or the Consent Condition. But we have left something important
out. The initial advantage of assessing surrogacy in terms of exploitation seemed to
be that it would allow us to say, unlike the commodification argument, that some
contracts are worse than others—that it is the extent to which the benefit sharing is
unjust or to which the surrogate’s consent is impaired, rather than the nature of what
she sells per se, that determines the wrongfulness of the contract. I propose that we
should therefore take a closer look at certain key differences between developed- and
developing-world surrogates to remind ourselves why it is that some such contracts
indeed look worse than others.

In the United States, surrogates are typically high-school graduates, often college
graduates, between the ages of 22 and 38, who earn anywhere from $25,000 to
$40,000 plus expenses (Twine 2011, 45). According to a series of empirical studies,
they opt to become surrogates not due to an absence of other equally remunerative
options but because this type of work allows them to help others, and provides them
the time to pursue other interests (such as furthering their education or caring for
their own children). They are rarely incentivized solely by the money, but by these
other considerations, and are screened out by clinics if psychological testing suggests
financial need is their main motivation. They come from working-class or middle-
class families, and have never except in a few rare cases been on social assistance.
On the whole, American surrogates report having chosen the role willingly, against
the backdrop of other reasonable options (Busby and Vun 2010, 40–55).

In India, surrogates are typically uneducated, between the ages of 18 and 30, have
two or more children, and can expect to earn between $1,500 and $5,000. In lieu of
expenses, surrogates in Anand are housed in clinical compounds where all of their
meals and activities are monitored, and from which they are not permitted to leave
until delivery. Indian surrogates are poorer both relatively and absolutely than surro-
gates in the U.S.; most are illiterate and living below the poverty line as defined by
the Indian government; and the payment they receive is often equivalent to five
years of their family income (which says more about their other financial options
than it does about the purchasing power of their wage) (Pande 2009, 151–53; Pande
2010, 977–79). They have no legal representation and no rights under the contract:
they do not have a grace period following birth within which they can change their
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mind, and they are owed no compensation whatsoever should they fail to produce a
child (Subramanian 2007; Nolen 2009; Busby and Vun 2010, 83).

This comparison suggests that we have a further dimension to consider with
respect to the Justice Condition. Underpayment, or unfairness of benefit sharing,
should be assessed not just relative to what the other party to the contract gains but
relative to what other people performing the same type of work receive as compensa-
tion. We must, that is, evaluate fairness not simply within contracts but across them.
When we do so we can assess the fairness of the Indian surrogate’s wage not just rela-
tive to the (possibly incommensurable) benefits enjoyed by the contracting parents,
but relative to the wage enjoyed by her first-world counterpart. By dint of this com-
parison, the Indian surrogate’s wage seems unfair. This is made plain by the instructive
intuition that equal work deserves equal pay, or rather that persons performing the
same labor should not for arbitrary reasons be denied equal benefit for equal burden.

If we regard geographical location as an arbitrary matter, morally speaking, then
differential wages paid to surrogates in different parts of the world looks like a clear
case of distributive unfairness, one that impairs the satisfaction of the Justice Condi-
tion. We could, of course, consider the possibility that although the sums they
receive are asymmetrical, the purchasing power of these sums might not be. Arguably,
with $3,000 an Indian surrogate might well be able to achieve what an American
surrogate could with $30,000 (by way of furthering her education or that of her chil-
dren, or by purchasing property locally, for example). But even if we grant this
(which I am prepared to do only for the sake of argument, mind you, without a
lengthy digression on purchasing power parity) we have not necessarily established
fairness of benefit. Along with a wage, the benefits of American surrogacy seem to
include the freedom to pursue other interests while under contract, health care, travel
and dietary expenses, legal representation, a post-birth opt-out clause, and the poten-
tial for a rewarding relationship with the contracting parents (Busby and Vun 2010,
165). If we evaluate fairness across contracts, not just within them, and view these
additional considerations alongside income as matters of benefit, we can conclude
that the Justice Condition currently goes unfulfilled in global commercial surrogacy
arrangements.

Why is it that American and Indian surrogates command such differential bene-
fits? It has to be that the prospective parents who contract the services of an Indian
surrogate do so precisely because they can get away with paying her less. And they
can get away with this because her circumstances are such that she has no other
equally well-remunerated options and so cannot simply walk away from the offer.
These facts constrain the agency of developing-world women, which, according to
Naila Kabeer, amounts not only to the ability to define one’s goals, but to negotiate
for what one wants (Kabeer 1999, 435). All one really needs by way of bargaining
power is the ability to simply walk away from an offer. An inability to demand better
terms is thus indicative of an inability to refuse. The extent of an Indian surrogate’s
inability to bargain is determined by her fungibility, her lack of education, the extent
to which her and her family members’ basic needs are unmet, and the limited range
of the other remunerative options available to her. Each constrains her ability to
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bargain for more than she is offered, evincing an impairment of agency, and resulting
in an impairment of the Consent Condition.

Wertheimer would respond that although the Indian surrogate may have no other
options and so cannot bargain for better terms, this is not the fault of the contracting
parents, as they have not failed to meet some preexisting duty of rescue, and that
they therefore have no obligation to pay her what they would an American surrogate.
This may well be true. But just because the contracting parents do not have a preex-
isting duty to address the surrogate’s lack of bargaining power, this does not mean
that no one bears such a duty. Reconsider for a moment the drowning example. If
there were a lifeguard present who offered to save the drowning swimmer in
exchange for $10,000, this would count as a coercive offer on Wertheimer’s view, as
the lifeguard bears a duty to rescue swimmers without demanding anything in return.
If, however, a passerby notices that the lifeguard is asleep, and offers to save the
drowning swimmer for $10,000, Wertheimer would conclude that the offer is nonco-
ercive, as the passerby bears no preexisting duty to rescue swimmers without demand-
ing anything in return. Yet from the drowning man’s perspective, the offers are
identical in that he cannot really refuse either of them.

The second type of scenario is one that Stephen Wilkinson refers to as a case of
third-party omissive coercion, wherein someone owes a duty of rescue (the lifeguard)
that he or she is neglecting, thereby making it possible for someone else (the pass-
erby) to profit from this neglect (Wilkinson 2003, 177). In such a case, the drowning
man is still coerced by the fact that his right to rescue without payment is going
unmet by the lifeguard. By analogy, so long as someone (or some institution) bears a
duty to address the Indian surrogate’s lack of bargaining power, something to which
she has a right is going unfulfilled. Since what matters from the point of view of the
Consent Condition is the quality of the surrogate’s consent, not whose moral omis-
sion is responsible for her situation, we can proceed to claim that she is coerced due
to this third-party omission, and that this coercion impairs the satisfaction of the
Consent Condition.

Where both the Consent Condition and the Justice Condition are unmet, wrong-
ful albeit mutually advantageous exploitation occurs. Both of these conditions, I have
endeavored to show, currently go unmet in global commercial surrogacy contracts.
My argument depends on the claim that Indian surrogates enjoy fewer benefits than
do their American counterparts as a result of their inability to bargain for better
terms. One solution might simply be to insist on higher wages, comparable wages
even. But this solution subjects itself to the persuasive challenge that raising the
Indian surrogate’s wage to the level enjoyed by the American surrogate would be
doubly coercive, insofar as the offer would be that much harder for the Indian surro-
gate to refuse. In addressing the Justice Condition we would thereby be making it
harder to satisfy the Consent Condition.

This potential solution simply proceeds in the wrong direction. What is at issue is
the quality of the surrogate’s consent, which may indeed be further impaired by the
offer of a higher benefit share. But as Wertheimer points out, it is not necessarily up
to her co-contractors to address the conditions of her consent. Her consent is
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impaired by her circumstances, or by some omissive third party who is shirking an
obligation to improve these circumstances. Were that obligation to be satisfied by the
appropriate third party, the surrogate’s bargaining power would improve. She would
then be better placed to negotiate for a fairer share of benefits. We must therefore
proceed, I propose, by addressing the Consent Condition first as a means of address-
ing the Justice Condition, and not the other way around. This means ensuring that
the relevant third party ceases to shirk its duty with respect to the surrogate’s agency
rather than simply insisting that the contracting parents pay higher wages. In the
following section I identify the relevant third party and correlate its duty directly to
the surrogate’s negative reproductive rights.

REPRODUCTIVE RIGHTS REVISITED

When we look at Indian surrogacy contracts not just intracontractually but intercon-
tractually, we observe a significant failure of both the Justice Condition and the Con-
sent Condition. These transactions thereby qualify as instances of wrongful albeit
mutually beneficial exploitation, with the possibility that some contracts could be
more exploitative than others depending on the degree of cross-transactional unfair-
ness and the extent of the surrogate’s inability to bargain. The question remaining is
whether this is adequate to warrant the criminalization of global commercial surro-
gacy, or whether the positive reproductive rights of infertile developed-world women
carry adequate normative weight to prevent this conclusion.

It was noted earlier that positive reproductive rights could be justified on the
grounds that it is unfair that some couples can have children while others cannot.
But should positive reproductive rights be conceived stringently enough to permit the
exploitation of developing-world surrogates? Or as Christine Overall puts it, should
these rights be seen as stringent enough to grant a justified entitlement of access to
women’s bodies and reproductive labors? For Overall, these rights imply that everyone
is owed a child. But, she cautions, if everyone is owed a child, and only women are
capable of satisfying this entitlement, positive reproductive rights would effectively
seem to commit (some class of) women to a form of indentured servitude of the sort
envisioned by Margaret Atwood in The Handmaid’s Tale (Overall 1987, 182).

The concern here is that the satisfaction of this positive right could be secured
only by violating another’s negative right. This is not necessarily a problem: welfare
rights are widely thought to trump property rights, up to some reasonable extent war-
ranted by the demands of distributive justice. But positive rights necessarily end
where another person’s body begins. Or, more accurately, a negative violation is
never permissible when the conflict is between a positive and negative version of the
same right. The right to material means doesn’t justify theft, the right to freedom
doesn’t justify slavery, and the right to a family doesn’t justify reproductive coercion.
Negative rights, that is, trump their positive counterparts. Positive reproductive rights
can therefore be justified only up to the point at which they interfere with the nega-
tive reproductive rights of others.
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The WHO recognizes not only the basic right of all couples and individuals to
the means to reproduce, but also “the right of all to make decisions concerning repro-
duction free of discrimination, coercion and violence” (WHO 2010, s. 34). The right
not to be coerced is a central component of reproductive freedom, such that although
the satisfaction of a positive right might well permit the invasion of another’s body
so long as authoritative consent is given, where coercion occurs this authorization is
necessarily absent. I argued in the previous section that insofar as a surrogate lacks
adequate bargaining power, she is coerced, and that it is precisely because she is
coerced that she is exploited. Her exploitation thus depends on a violation of her
negative reproductive rights.

The point, to be clear, is not that her exploitation constitutes a rights violation,
but that her exploitation is made possible by a rights violation. The surrogate’s lack of
bargaining power, I argued, is not the fault of the contracting parents, but rather of
some omissive third party. The third-party omission we are concerned with is thus a
failure to ensure the content of the surrogate’s negative right not to be reproductively
coerced, or coercible, an omission that itself amounts to a violation of that right.
And surrogacy as a means of satisfying the positive reproductive rights of others
cannot be justified on the back of such a violation. It nevertheless follows from my
argument that since the bargaining power of Indian surrogates could be improved by
whatever third party bears an obligation to satisfy their rights, surrogacy contracts are
not by their nature exploitative. Nor, therefore, need they be, in principle, subject to
universal criminalization, provided of course that the relevant third party ceases to be
omissive in its duty. What remains to be seen is who bears the relevant obligation,
and how that party might best go about fulfilling its duty.

Negative rights are not rights we hold against other persons so much as rights we
hold against the state. They insulate a sphere of protection against interference by
the state, its laws, and its agents, and assure us state protection against those who
seek to transgress our rights. As part of their negative reproductive rights, then,
Indian women have a right to the means they require to make reproductive decisions
free of coercion or exploitation at the hands of foreign brokers, surrogate tourists, and
fertility doctors. The Indian state could satisfy this right by criminalizing commercial
surrogacy. But it could also do so by securing the social and material conditions
necessary for improving the bargaining power of its female citizens.

The first of these options is an unlikely one given that the profits of surrogacy in
India hover around $445 million annually and are on the rise. Indian women there-
fore have a right that the state employ a share of those profits toward addressing the
conditions of vulnerability that underscore their lack of bargaining power and make
them open to exploitation. The state already enjoys some share of the revenue from
surrogate tourism via taxation, and could impose greater levies on the profits of
clinics and brokerage firms. This increased share of state revenue from surrogate tour-
ism in India should be invested in female empowerment, as measured by resource,
agency, and achievement gains (Kabeer 1999, 437). These gains depend crucially on
investment in women’s education, literacy, health, and general resource shares.
Foreign nations (especially those whose citizens take part in the surrogate tourism
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market) and aid agencies committed to empowering women and girls in the develop-
ing world should exert what pressure they can on the Indian state to invest in these
areas. Moreover, the Indian state must come to see this investment as necessitated by
the negative reproductive rights of its female citizens.

Of course, the kind of empowerment gains necessary may be generations away in
their realization. In the meantime, what might the Indian state do to prevent the
current exploitation of surrogates? I suggest that as a temporary measure it should
address the Justice Condition directly by dictating and enforcing the basic terms of a
standard contract typical of US surrogacy arrangements. Such terms might include
legal representation, an opt-out clause, and standards pertaining to housing and leave.
They might also establish minimum wage guarantees, although these could justifiably
continue to be considerably lower than in the US, as a means of maintaining foreign
interest (now necessary for funding empowerment goals) and preventing the problem
of double-coercion discussed earlier. This contract would, of course, become moot
once Indian surrogates are in a position to demand terms for themselves, but in the
meantime it would accord them some protection, provide them with a sense of what
their US counterparts command, and demonstrate to them a commitment on the
part of the state to securing their interests and promoting their rights.

My goal in this paper has been to assess anew the competing merits of traditional
arguments against commercial surrogacy from the fresh perspective of border-crossing
and the added ethical dimension of global injustice this perspective illuminates. I
began by rejecting the commodification argument because of its counterfactual deter-
mination that all sales of reproductive labor are equally morally wrong. I went on to
argue that commercial surrogacy arrangements are instead exploitative depending on
the degree of intracontractual injustice and intercontractual coercion involved.
Finally, I argued that where exploitation occurs, this is due to a negative rights viola-
tion on the part of the surrogate’s state, and that such a violation should not be
taken advantage of for the sake of satisfying the positive reproductive rights of others.

I maintained that these negative rights violations can and should be addressed by
a state that permits commercial surrogacy through a strengthened commitment to
women’s empowerment, which it can demonstrate by improving the conditions of
vulnerability that make such offers so difficult for many of its female citizens to
refuse. Ultimately, positive reproductive rights will lose their normative and emanci-
patory force if they are used as rhetorical tools to advance the interests of first-world
citizens at further cost to developing-world women. They must instead be employed
to the end of securing the social, material, and political tools by which all women
will truly be able to make reproductive decisions free from coercion.

NOTES

1. For an articulation of the commodification argument in these early debates, see
especially Warnock 1985; for an articulation of the exploitation argument, see especially
Overall 1987. Many other contributors to this debate tended to blur the two concepts,
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identifying the source of harm somewhere at the point of conceptual overlap. See Pat-
eman 1988; Anderson 1993. These views will be discussed in due course.

2. This includes brokerage and legal fees, as well as the surrogate’s wage. Only two
US states—Michigan and New York—and the District of Columbia impose criminal sanc-
tions on payment and expense reimbursement.

3. The WHO finds that the sale of human organs “violates human rights and
dignity” (WHO 1991). The WMA condemns the purchase and sale of human organs on
the grounds that it “violates the dignity of the human agent” (WMA 1994).

4. One might argue that the removal of hair or semen poses less of a threat to the
vendor, so is less troublingly commodified on this basis. Certainly the first claim is true,
but a kidney is just as difficult and dangerous to remove for the purposes of donation as it
is for sale, and yet its removal for the sake of donation is praised, not condemned. Is it
then perhaps that hair and semen are replaceable in a way that a kidney is not? The idea
here would be that having fewer of some good makes it less eligible, morally speaking,
for sale. But again, why does that not also make the good less eligible, morally speaking,
for donation?
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