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Abstract

This article provides an overview of the key philosophical themes and debates in discussions of
pornography. In particular, I consider the major positions on how pornography ought to be
defined, when (and if ) it should be regulated, whether it is best understood as speech (or action),
whether there is evidence that is it harmful. I argue in favor of what is known as the civil rights
approach to pornography, as reflected in the work of Catharine MacKinnon.

The literature on pornography is as varied as it is vast. Serious attention to the philosoph-
ical questions raised by pornography requires an interdisciplinary approach, given that
many of the philosophical arguments turn on disputed empirical premises – in particular,
whether and what kind of harm may result from pornography. Yet, the philosopher has
much to contribute to the subject of pornography for much of the debate lies in con-
tested concepts and normative priorities. For example: What is pornography? Should por-
nography be regulated? What political principles justify ⁄prohibit regulation? Is
pornography best understood as speech? Or, as an action? What kinds of harm(s), if any,
follow from pornography? How should we define harm? Is offensiveness a harm? Moral
corruption a harm? Sex inequality a harm? These questions, endemic to any discussion of
pornography, are normatively laden, and require philosophical investigation.

1. What is Pornography?1

Perhaps the most famous description of pornography, in light of difficulty of defining it,
is that offered by Justice Potter Stewart: ‘I know it when I see it’.2 Philosophical attempts
to define pornography reflect the sentiment in Potter’s slogan. Thus, there is deep dis-
agreement as to just how to define pornography. Insofar as much of the concern over
pornography lies in whether regulation is permissible (or impermissible), the way in
which pornography is understood impacts the cogency of such arguments. Most defini-
tions of pornography start with the assumption that pornography takes the form of a rep-
resentation that, minimally, is sexually explicit. The point is that pornography is taken to
be limited to representations, whether in the form of pictures or words, and in this way
pornography is distinguished from the sex acts required to make it.3 Let us distinguish
between descriptive and normative definitions of pornography. In attempting to provide
a merely descriptive definition, one seeks a value-free definition. Normative definitions,
by contrast, define the term in an evaluative way.

The first and most frequent descriptive definition is: Pornography is simply any depic-
tion that is sexually explicit. This definition is easily dismissed, once we reflect upon the
fact that medical textbooks, anatomy textbooks, and so on, include sexually explicit
depictions. No one would reasonably count such material as pornographic. Moreover,
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many want to distinguish between works of art that are sexually explicit and porno-
graphy. Relying simply on a notion of sexual explicitness won’t do that work.

In order to narrow the definition beyond mere sexual explicitness, some have included
the condition that the material must also be intended to produce sexual arousal in the
viewer. Feinberg provides us with such a definition: ‘The corresponding term ‘porno-
graphic’, […] is purely descriptive, referring to sexually explicit writing and pictures
designed entirely and plausibly to induce sexual excitement in the reader or observer’.4

Two questions arise about the additional element of intention: whether it is plausible to
define something as pornographic, although no one intended for that material to sexually
arouse (is intention necessary?) and, whether an intention to produce sexual arousal (with
sexually explicitness) is sufficient to constitute something’s being pornographic? As to the
first question, we might suggest that there are things we would call pornographic even if
no one intended to produce arousal in the viewer. For example, if some material is con-
sistently used as pornography is used, even though no one intended for it to elicit sexual
arousal, it seems plausible to suggest that such material is pornography despite the absence
of intention to arouse.5 Is it sufficient? Asking this is a little bit like asking, ‘if no one
laughs at your punch line, did you succeed in telling a joke?’ In other words, is the mere
fact of intending to arouse an audience with sexually explicit materials sufficient to con-
stitute having made pornography, even if no one ever is, in fact, aroused? It seems
implausible.

Normative definitions include an appraisal of the material in defining it as porno-
graphic. Often, such appraisals are negative; pornography is bad in some way, because,
for example, it is vulgar, disgusting, or misogynistic. However, positive appraisals are rep-
resented in the literature. For example, some pro-pornography feminists rely on an
understanding (not quite a definition) of pornography as a form of sexual fantasy (and
embedded in this understanding is a positive appraisal of the notion of ‘fantasy’).

Obscenity-based definitions define pornography as inherently obscene – in this con-
text, meaning offensive, lewd, and often ‘deviant’ in some way. While the term ‘obscen-
ity’ obviously is broader than is suggested by the equation of pornography and obscenity,
nonetheless U.S. Supreme Court treats these two terms as largely synonymous.6 Under
the legal standard set in Miller v. California, in order to be found obscene, the material in
question, must meet three standards:

(a) the average person, applying contemporary community standards would find that the work,
taken as a whole, appeals to the prurient interest; (b) the work depicts, in a patently offensive
way, sexual conduct; and (c) the work, taken as a whole, lacks serious literary, artistic, political,
or scientific value.7

Thus, this definition builds upon the notion that pornography must be both sexually
explicit and designed to arouse by including the normative notions of ‘patently offensive’
and attaching a moralized notion of ‘prurient’ arousal.8

Obscenity-based definitions are routinely criticized for vagueness and illicit moralism.
Critics object that normative notions such as ‘patently offensive’ are largely subjective and
do not provide useful guidance as to what counts as pornographic. Moreover, community
standards vary widely, and thus something might count as pornographic in Ohio and not
in Las Vegas.9 More importantly, the obscenity-based definition is a morally laden defini-
tion, which sees the harm of pornography as offensiveness. This feature of the definition
is then used to justify regulation based on the content of the material in a way that critics
suggest conflicts with the imperative of the First Amendment to not regulate speech on
the basis of the expression of the viewpoint contained therein.10
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In an effort to replace obscenity-based definitions of pornography, which have been
ineffectual in regulating pornography in any real fashion,11 some feminist activists ⁄ legal
scholars have offered a definition of pornography that includes as an element the claim
that pornography is the subordination of women. In the early 1980s, MacKinnon and
Dworkin co-authored an ordinance aimed at reconceptualizing pornography as at once a
civil rights violation and a practice of sex discrimination.12 The civil rights approach
defines pornography as follows:13 ‘Pornography is the graphic sexually explicit subordina-
tion of women,14 whether in pictures or words’, that also includes further conditions
such as: women are presented as sexual objects who enjoy pain or humiliation; or women
are presented as sexual objects who experience sexual pleasure in being raped.15

This definition represents a significant departure from the definitions we’ve considered
thus far.16 This definition does not define (or assume) that pornography is merely a repre-
sentation or merely a depiction. Rather, it defines pornography as ‘the subordination of
women graphically depicted …’ Thus, it does not assume that pornography is merely
speech or as MacKinnon puts it ‘only words’.17 We will consider the implications of this
aspect of the definition below, when we have full account in hand, because the definition
is only one part of the Ordinance; the second part, which defines the basis for legal
action, is needed to have a full understanding of how the Ordinance would work.18

So what should we make of these competing definitions? Setting aside the first defini-
tion, pornography as merely sexually explicit material, the subsequent three definitions
include as an element a statement about what pornography does, how it functions: it
arouses, it offends, and it subordinates. ‘In this sense, what people see when they look at
sexually explicit materials is fundamentally tied to what they think it does to others’.19 And,
it seems plausible that beliefs about what pornography does are constitutively evaluative
(e.g., it harms, it excites, it offends). Thus, definitions of pornography are often (and per-
haps always?) situated within a larger evaluative framework, including its connection with
the other substantive notions highlighted above (harm, speech, action, etc.). Turning, now,
to consider the prominent positions with regard to the regulation of pornography will pro-
vide us with a broader context with which to evaluate the aforementioned definitions.

2. Should Pornography be Regulated?

Much of the philosophical interest in pornography centers on whether pornography should
be regulated. Significant debates arise in this context, such as whether pornography is best
understood as speech or as an action, or alternatively, as a speech-act. Similarly, the ques-
tion as to whether and what extent pornography is harmful, as well as the ways in which it
is harmful, supposing it is, shapes the debate with regard to regulation. Thus, positions with
respect to regulating pornography vary not simply based on political principles about appro-
priate government action but also on answers to other substantive questions.

2.1. THE OBSCENITY-BASED APPROACH

The obscenity-based approach, reflected in current U.S. constitutional law, allows for the
regulation of pornography insofar as it is obscene. Here pornography is understood as
speech. Thus, it has a presumption of protection under the auspices of the First Amend-
ment. However, in a series of rulings, culminating in Miller, the Court concludes that
obscene material does not enjoy First Amendment protections, and so may be permissibly
regulated.20 The justifications offered in favor of regulation have varied across cases (and
even within them); sometimes the Court relies on legal moralism – the view that is
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permissible to regulate conduct (here consumption and production of pornography) on
the grounds that such conduct is in itself immoral.21 Sometimes the Court relies on a
paternalistic justification – namely, it is permissible to protect persons from harming them-
selves in some way.22 And, sometimes the Court relies on a straightforward harm principle
– namely, that is it is acceptable to regulate behavior (including expressive behavior) on
the grounds that it causes harms to others. The justification supporting the regulation of
obscene material, as articulated in Miller, appears to rests on a mixture of all three justifica-
tions. It is also important to understand that within this approach obscene material (and so
pornography) is regulated under the criminal law. Child pornography is treated separately;
the Court has decided that child pornography warrants no First Amendment protections
on the grounds that child pornography it itself is a form of child abuse.23

Although this approach is regarded by most scholars as soundly defeated by arguments
to the effect that offense is not a sufficient harm to warrant the regulation of pornography
(more on this below), cultural conservatives have developed the argument to address con-
cerns over declining ‘public morality’.

2.2. CONSERVATIVE POSITION

Conservatism can’t be defined with a singular set of propositions. However, it is distin-
guishable from liberalism, in part, by the claim that it is appropriate to use state power to
protect or otherwise promote substantive conceptions of the good life.24 In particular,
conservativism is often marked by its belief in the importance of ‘traditional values’ and
the protection of ‘public morality’. As such, the conservative position overlaps with the
obscenity-based approach. However, there is a new and recent trend in the conservative
approach that focuses on the harm of pornography to the consumer, in particular, as it
manifests itself as a form of sex addiction. Sex addiction,25 taken as a form of sexual devi-
ance, is claimed to be a threat to public morality and traditional values (including, reli-
gious values, traditional gender roles and the nuclear family).26 The proliferation of
pornography on the Internet and with it easy-anonymous access are, in addition to the
cooptation of sexually explicit images in more mainstream media, understood to reflect a
declining public morality, a decline, which conservatives argue, seriously threatens the
overall stability of civil society.

2.3. LIBERAL POSITION

There is no singular liberal position on pornography; nonetheless we can identify core
liberal values, which frame the discussion. Liberalism, broadly understood, is the view
that the state’s primary function is to protect the freedom and equality of all citizens,
from which it is thought to follow that the state ought to remain neutral, in some
sense, among competing conceptions of the good life. Hence, liberalism is opposed to
perfectionism – the view that among the state’s primary purposes is to promote a par-
ticular conception of the good life. Liberals also reject legal moralism and legal pater-
nalism as sufficient justification for the (always) coercive use of state power. John Stuart
Mill’s famous defense of liberty defends the harm principle, which entails that the only
legitimate basis for government interference with the liberty of citizens is to protect
others from harm. Of course, the pressing question that follows is: What constitutes a
harm?27 One common liberal answer is that harm to others means harms to their
rights. To fill this out, we now need a theory of rights. Absent the space to canvass
the variety of liberal theories of rights, I will draw on two prominent liberal treatments
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of pornography both of which conclude that individuals have a right to consume
pornography.

Before turning to Feinberg and Dworkin’s defenses of a right to pornography, it is
important to note that liberal treatments of pornography standardly assume (and some-
times argue) that pornography is a form of expression such that we have a presumptive
right to pornography. The protection of freedom of expression and thought is vital to
the flourishing of any liberal society. Liberals caution that the regulation of expression
should only be undertaken when the consequences of such expression are immediate and
severe (like falsely yelling fire in a crowded theater) lest there be a ‘chilling effect’ on all
forms of expression and in turn of liberty all together.

Feinberg emphasizes the strand of liberalism that aims to protect citizens from intrusive
government interference. And so, Feinberg argues that citizens have a presumptive right
to liberty (understood as the right to not be interfered with) when it comes to either
the production or consumption of pornography. However, the way in which this right
is exercised can be permissibly regulated in order to protect the rights of others, when
pornography becomes an offensive (public) nuisance. Thus, Feinberg argues that porno-
graphy can be regulated in terms of time, place, and manner of distribution and con-
sumption, and such regulations are consistent with the protection of equal liberties
among citizens, but whole-sale restrictions28 are illiberal and so impermissible restrictions
on liberty.

Ronald Dworkin offers a defense of the ‘right to pornography’ as necessary to protect
equality among citizens, and so emphasizes the egalitarian strain of liberalism. In this way,
he sees a right to freedom of expression as derivative of the more fundamental right that
each citizen is entitled to equal concern and respect. Dworkin’s defense of a right to con-
sume pornography rests on the claim that equality rights entail that ‘no one may be pre-
vented from influencing the shared moral environment, through his own private choices,
tastes, opinions, and example, just because these tastes or opinions disgust those who have
the power to shut him up or lock him up’.29 Dworkin’s defense of a ‘right to porno-
graphy’ is aimed at rejecting obscenity-based justifications as well as feminist arguments
that regulation of pornography is required for women’s equality.

However, note that it is consistent with liberal principles to regulate pornography pro-
vided that the harm at stake is a rights-violating harm. Neither Feinberg nor Dworkin
believe pornography constitutes such a harm. However, the position that liberal principles
demand regulation of pornography, particularly as it relates to women’s rights, is an
increasingly represented position. For example, Langton argues, contrary to Dworkin,
that the liberal concern to treat all citizens with equal concern and respect entails a liberal
commitment to regulating pornography in the name of women’s equality.30 Dzyenhaus
argues on Millian grounds that the regulation of pornography in the name of women’s
equality is consistent with the liberal imperative to protect the autonomy of citizens.31

Whereas, Scoccia argues that liberal principles of free expression do not extend to por-
nography insofar as pornography affects the non-rational mental states of viewers in ways
that harm women.32

2.4. ANTI-PORNOGRAPHY FEMINIST APPROACH

The feminist anti-pornography position has been understood as synonymous with the
work of MacKinnon and Dworkin. Critics often misunderstand its aims as well as its con-
tent, thus it is worth clarifying some the frequent misinterpretations in order to consider
this approach in the most charitable light.
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We’ve seen the definition of pornography used in the civil rights approach. This defi-
nition is only the first part of the Ordinance, however. The second part, often over-
looked by critics, defines the bases for legal action – the harms – for which persons may
sue the manufacturers, producers, distributors, and consumers of pornography. They are:
coercion into pornography, forcing pornography on a person, assault or physical attack
due to pornography, and trafficking in pornography.33 In order for the statute to be
relied upon by victims, two conditions must be met. First, the material in question must
meet the definition of pornography laid out above. However, the fact that some material
may meet the statute’s definition alone is not sufficient for use of the statute.34 So, show-
ing that some material meets the definition does not entail that a legally actionable act of
sex discrimination has occurred. In order to establish that the specific piece of pornogra-
phy in question constitutes a legally actionable act of sex discrimination, the complainant
must prove that it is directly connected to one of the four harms – coercion, force,
assault, or trafficking – either in its making or use.

It is often claimed that the civil rights approach represents an attempt to ban ⁄ censor
pornography. This criticism is misguided in several ways. The Ordinance is a civil rights
law not a criminal law. As such, it empowers injured parties to sue, in a civil court, for
damages and ⁄ or for an injunction against further distribution of the specific piece of por-
nography through which they were harmed. Calling it an attempt to ban pornography
misunderstands the way in which the civil law works. This approach is decidedly different
from a prior restraint approach – one that would indeed entail a kind of censorship. Prior
restraint involves the government deciding, in advance of publication, whether material
may be permitted to have a public viewing ⁄ hearing. Those bringing a case under the civil
ordinance bear a burden of proof that is open to rebuttal and refutation in a public venue
(a courtroom). Moreover, the scrutiny applied to pornography would occur in a piece-
meal fashion, as the burden of proof demands that complainants show that a specific piece
of pornography harmed them in a direct way.

Second, critics wrongly claim that the Ordinance reflects a puritanical view of sex,
aiming to restrict whole-cloth sexually explicit material. The civil rights approach allows
for a distinction between merely sexually explicit material (what we might call ‘erotica’)
and pornography. The key to the distinction is whether the material subordinates
as specified by the definition of pornography in the Ordinance. Material that does
not subordinate does not count as pornography, and so falls out of the scope of the
Ordinance.

Third, critics claim that the definition of pornography in the statute is overbroad
such that it would entail that common advertisements would fall within its purview.
Two quick observations will dismiss this objection readily. First, in order to meet the
statute’s definition of pornography the material must be graphic and sexually explicit.
MacKinnon notes that ‘sexually explicit is an existing term in common legal and popu-
lar use. It means explicitly showing sex’.35 ‘Sexy’ advertisements are not sexually expli-
cit. Second, the mere fact that some material may meet the statutory definition of
pornography is not itself sufficient for the use of the statute. There must be a legally
recognized ground for a claim – a direct harm done by or through a specific piece of
pornography.

2.5. PRO-PORNOGRAPHY FEMINISM

Pro-pornography feminism emerged as a counter-position to anti-pornography feminism.
This view can be summed up as follows: Pornography can be a source of freedom and
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liberation from dominant and patriarchical notions of sexuality for women (as well as
other marginalized groups, including gays, lesbians, and transgendered persons). Thus,
pornography (understood to be a representations of sexual ⁄erotic fantasy) is claimed to
have liberatory potential. This critique rests on the belief that opposing pornography is
necessarily about prohibiting certain desires or fantasies – and so attempting to regulate
pornography in any form is identical to attempting to regulate sexuality per se. This
approach has found voice within what is commonly referred to as ‘post-modern femi-
nism’, among other places.36 Post-modernism, generally, and post-modern feminism,
specifically, defies a tidy summary. These common themes, however, characterize post-
modernism: A critique of power structures and institutions that function to regulate
(generate normative standards) by which individuals are disciplined and identities socially
constructed; a critique of the way in which socially constructed phenomena are treated as
REAL and used to oppress and dominate, and so reinforce status quo power schemes; a
critique of the way in which language functions in an exclusionary fashion as part of the
social process by which social identities (like that of woman) are reified as natural. Post
modern feminism applies these insights to gender, sex, and sexuality as socially con-
structed phenomena fraught with power relations. Thus, in this frame, and in their lan-
guage, those who support the regulation of pornography are prudish, ‘thought police’
and, as such, represent another instance of trying to control sexual identity.37

The current status of the debate over pornography is, in many ways, at an impasse.
The principals fail to find agreement over how to define pornography, how to under-
stand its effects (potential or actual harms), as well as how to conceive of it (as speech or
action)? However, the crux of the debate lies in whether there is sufficient evidence that
pornography is harmful (in particular to women). For liberals and anti-porn feminists are
likely to find agreement if this issue could be settled. Conservatives too would have
grounds within their own vision of correct political principles to regulate pornography if
it could be shown to harm women (they may have additional reasons, but this doesn’t
prevent the possibility of an overlapping consensus over the more restricted claims of
harm to women). A precursor to the harm question is how best to understand pornogra-
phy, as speech or act?

3. Is Pornography Best Understood as Speech or Action?

A simple version of the argument that pornography is best understood as speech relies on
the claim that pornography, whether in pictures or words, aims to convey a message.
Thus, pornography has propositional content; it aims to communicate ideas, makes claims
about the world, etc. Insofar as this is how best to understand pornography, proponents
of this view claim it is clearly speech.38

A simple version of the argument that pornography is best understood as an action is
sometimes reflected in the work of MacKinnon, and can be summarized as follows:
Words often constitute actions, and the law recognizes many words as actions in a legal
context. For example,

A sign saying ‘Whites Only’ is only words, but it is not legally seen as expressing the view point
‘we don’t want Black people in this store,’ … it is seen as the act of segregation that it is, like
‘Juden nicht erwünscht’.39

Likewise, MacKinnon does not think that, e.g., depicting the sexually explicit rape of a
woman (an example that satisfies her definition) is only words but rather is the act of sex
subordination.

Pornography 541

ª 2010 The Author Philosophy Compass 5/7 (2010): 535–550, 10.1111/j.1747-9991.2010.00292.x
Journal Compilation ª 2010 Blackwell Publishing Ltd



Langton clarifies MacKinnon’s position that pornography is best understood as a
speech-act. Drawing on the work of J.L. Austin, she applies his distinction between
illocutionary acts, perlocutionary acts and locutionary acts to pornography.40 Underlying
Austin’s distinction here is the claim that uttering words is often itself an action. Only
illocutionary acts presently concern us. The ‘illocutionary force’ of an utterance is the
act that is constituted by the utterance. So, for example, saying ‘I do’ in front of a judge
constitutes the act of getting married, even though that act is accomplished merely by
uttering the words ‘I’ and ‘do’.41 Those words constitute the legally recognized act of
getting married because the judge is a legally recognized authority, empowered to confer
marriages upon persons who say the right words in the right context.

A key claim here is that in order for pornography to have the illocutionary force it
does (subordination, on the feminist view) it must emanate from an authoritative
‘speaker’. On Langton’s analysis, speech-acts can constitute subordination when they have
the illocutionary force of ranking a group of persons or person as having inferior worth,
legitimating discriminatory behavior toward that group, and depriving members of the
group of some socially significant powers (like the power to vote or engage in free
expression).42 Thus, some account must be given that establishes that pornographers issue
authoritative utterances on what women are in such a way that entails that this speech-
act subordinates. Such accounts are provided by an analysis of the way male-power is
socially constructed and maintained. Essentially male power is the power of men to exert
control over the lives of women. Male power is not solely the power of external force,
as represented in the statement ‘A exerted power over B’. Male power is a constructive
power: It is a power that constructs the subjectivities of men and women through the
normative constructs of masculinity and femininity. As the norms of masculinity and fem-
ininity are constructed and reinforced by male domination, male power becomes a power
to produce both the perspective and reality of what women are socially. Thus, both
MacKinnon’s and Langton’s analysis of the power of pornography to subordinate women
rests on an analysis of the way in which pornography defines women, from ‘the male
point of view’, and, in turn, how this social definition of what women are serves perpet-
uate and reproduce gender inequality.

Thus, the lesson here is that the law recognizes some expressions as actions that can
and should be regulated. The mere fact that pornography has expressive content, as we
have seen, doesn’t itself provide guidance to whether regulation is permissible. So, we
return to the question of pornography’s harms.

4. Various Ways to Understand the Harm of Pornography43

When discussing the harms of pornography, it is important to keep in mind the following
distinction. We might claim that pornography is harmful in a causal sense. The harms at
stake may vary in form, sexual abuse, violence, sexual harassment, and degradation, for
example, but the harm experienced, caused by pornography, is caused indirectly insofar
as some agent or collection of agents inflict the harm. Let us call this the causal model.44

The key to this interpretation is that pornography’s harm is always mediated by an actor
– an agent. On this view pornography in itself is not subordinating, rather it causes the
subordination of women by altering the beliefs ⁄desires ⁄motivations for action of men
who consume in such a way that women, either as individuals or as a group, are harmed.
The second way in which the claim that pornography subordinates women is interpreted
is as a conceptual claim – namely, that pornography itself is subordination. Let us call this
the conceptual model.45
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4.1. THE CAUSAL MODEL

We must first get clear about the concept of causation, as critics routinely criticize anti-
pornography feminism on the grounds that such causation cannot be established. Often
what we mean by the claim x caused y is that x is both necessary and sufficient for bring-
ing about y. This is a deterministic account of causation. Critics of anti-pornography
feminism, assuming this account of causation, point out that pornography is neither nec-
essary for gender inequality (gender inequality has and does exist without pornography)
nor sufficient (pornography alone does not cause gender inequality). However, as Anne
Eaton points out, anti-pornography feminists rely on a probabilistic notion of causation.
A probabilistic model of causation identifies x as a cause of y when ‘x bears [a] positive
statistical relevance to y in the sense that the occurrence of an x makes the occurrence of
a y more likely’.46 So for example, the claim that pornography causes gender inequality
(harm to women) is like the claim that smoking causes cancer – for one can smoke and
never get cancer and one can get cancer and never smoke, nonetheless we take it as sci-
entifically established that smoking does indeed cause cancer.

We can sort the evidence for harms caused by pornography into the following catego-
ries: clinical (laboratory studies) data, testimony of victims, studies of sex offenders, and
cross-cultural studies of the relation between gender inequality and consumption of
pornography.

Much of the clinical research on pornography focuses on its effects on the attitudes
and beliefs of viewers – specifically, about women – and in the sexual responsiveness of
viewers (i.e., do they become aroused). There is a significant body of research that con-
cludes that pornography (particularly, sexually explicit material depicting violence against
women where women are shown to orgasm or respond in a positive way, by smiling for
example, to sexualized violence) increases negative attitudes about women, willingness to
accept ⁄ justify the use of interpersonal violence against women, as well as an increased
acceptance of ‘rape myths’.47 Moreover, such research establishes that viewers become
habituated to pornography so that, over time, they develop increased appetites for more
‘uncommon’ material.48 However, critics point out that such research establishes only
attitudinal changes in subjects in a laboratory setting and thus does not warrant any con-
clusions about how these subjects may behave in the ‘real’ world.

Anti-pornography feminists have relied upon victim’s testimony as a significant piece
of evidence of the harm of pornography. Many of the witnesses who testified at the
public hearings held on the Ordinances were survivors of sexual violence through por-
nography (both men and women, but primarily women). Victims testified as to the
ways in which pornography was used as an ‘instruction manual’ during the commission
of rapes. Critics have renounced such evidence as merely ‘anecdotal’ and as insufficient
to establish the veracity of the ‘harm hypothesis’.49 Such a dismissal misconstrues the
way in which victim testimony functions in the anti-pornography feminist argument.
Such testimony does not function as evidence of ‘harm hypothesis’ – the claim that
pornography harms generally – rather it is evidence of a particular harm experienced
by a particular person.

Studies of sex offender use of pornography, including direct testimony of such offend-
ers, establish a correlation between consumption of pornography (particularly, inegalitar-
ian pornography) and sexual violence. However, this evidence, in itself, does not
establish which way the causal arrow flows. Are those who commit sexual violence
drawn to pornography because of their ‘predisposition’ to such sexualize violence or does
pornography play a causal role in fomenting sexualized violence?
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Cross-cultural studies have been used to both challenge and support the claim that por-
nography fosters gender inequality. For example, critics note that violent pornography is
prevalent in Japan, for example, yet Japan has more gender equality than other societies
such as Saudi Arabia, where pornography is far more restricted. However, as Eaton notes,
these comparisons are not so easily made, for they track reported sexual assaults (as one
measure of gender inequality) as opposed to actual assaults (data for which is elusive for
obvious reasons) and they also ‘assume legal restrictions on pornography correlate with
actual circulation’.50 There is also evidence that exposure to, and availability of, porno-
graphy correlates positively with rape rates in comparative studies within the United
States.51

So, while there is a lot of evidence that pornography harms women and foster’s gender
inequality, there is a significant amount of disagreement about how to weigh and access
such evidence. Eaton’s work suggests that anti-pornography feminists adopt a model of
research on a par with epidemiological studies of diseases to establish the connection
between pornography and gender inequality. Eaton’s suggestion represents a significant
contribution to the literature and a systematic study of the effects of pornography (along
an epidemiological model) would provide the kind of evidence needed to resolve the
debate over pornography’s harms (in one way or the other). Yet, we might also ask
whether the kind of evidence that Eaton is suggesting is required is necessary before we
undertake a program of regulation. In other words, the standard of evidence required to
warrant regulation is itself debatable. We might also query her dismissal of the conceptual
view of pornography’s harm.52

Eaton, drawing on Stark, objects to the conceptual view of the claim that pornography
subordinates women. The crux of Stark’s criticism, as it concerns us here, is that ‘the
more convincing their argument that pictures and word can, in themselves, harm, the less
convincing their claim that pornographic pictures and words should be singled out for
regulation’,53 as opposed to other images (advertisements, e.g.) that are degrading to
women.

4.2. ARGUMENT IN FAVOR OF CONCEPTUAL VIEW

We’ve seen a defense of the conceptual view in Langton’s work (above). It is crucial to
understand that on this view, pornography IS the subordination of women. Thus, the
claim is an identity claim.54 Of course, one can hold this view and hold the causal view
at the same time (it would be odd not to hold both). How can this claim be successfully
defended?

There are several ways of interpreting the identification of pornography with the sub-
ordination of women. One way to read this is as claiming that through the making of
pornography women are subordinated. That is, when women perform the acts – notably
the six conditions listed in the Ordinance – required to document those acts visually,
through film or photographs, they are subordinated.55

This is certainly one sense of subordination which the Ordinance’s definition entails.
This understanding of subordination goes directly to one way in which the Ordinance
may be used, namely, when someone (a woman) claims to have been harmed in the
making of pornography. But, the Ordinance does not restrict itself to merely production
harms. The Ordinance also makes actionable use harms – forcing pornography on a
person, assault due to a specific piece of pornography, defamation through pornography,
and, of course, trafficking. In order to have a cause of action for a use harm, the complain-
ant must show that the material in question meets the legal definition of pornography as
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specified by the Ordinance. Now, of course, the account of subordination just given could
still be the best interpretation of the subordination claim. If so, then that would mean that
pornography must contain actual women in it to meet the statutory definition. But, the
Ordinance cannot simply be read to claim that some graphic, sexually explicit material is
pornography only when women are subordinated to make it. One obvious reason is that
the Ordinance claims that words alone can constitute pornography. Thus, words alone can
be pornographic and so subordinate.

In order to understand the claim ‘pornography is the subordination of women’, we
must start with the prior claim which introduces the statutory definition, namely, ‘por-
nography is a form of discrimination on the basis of sex’. And, we must understand the
significance of the Ordinance as a civil rights law.

Civil rights laws aim at correcting substantive inequalities, that is, social inequalities on
the basis of group membership. Civil rights protections in the United States emerged out
of the context of slavery, in their first phase, and out of the use of segregation as a tool
of social subordination in their second phase. Thus, their particular formulations – prohi-
bitions on segregation and discrimination in public accommodations, employment, and
education – were in response to the actual forms of social inequality as practiced by those
with power (Whites) and experienced by those without it (Blacks) as methods for main-
taining the second-class status of Blacks. Similarly, the push for legal recognition of sexual
harassment as a form of sex discrimination was pioneered out of the very real and
grounded claim that unwanted sexual advances made by persons in positions of power (in
employment or education) over subordinates constituted a practice through which
women’s civil inequality was both created and perpetuated. Similarly, the claim that por-
nography is a form of discrimination on the basis of sex emerged out of an analysis of the
social facts of women’s inequality and the role that pornography as a social practice plays
in maintaining and instantiating such inequality. Thus, it is, in part, an empirical claim
and an empirically grounded claim. The Ordinance as written, then, attempts to provide
legal remedy for an injury previously unaddressed by the law – just like any civil rights
law. The civil injury identified by the Ordinance is the injury of inequality on the basis
of sex.

Thus, the reply to Stark (and Eaton) is to emphasize MacKinnon’s claim that porno-
graphy is a social practice, specifically a practice of sex discrimination. To call pornogra-
phy a social practice is to call attention the web of activity required to sustain it as an on-
going and intelligible human activity as well as to underscore the conventionality and
contingency of the forms it takes. Thus, calling pornography a practice of sex discrimina-
tion, and thus the subordination of women, is to tie together its meaning and its func-
tion. Eaton and Stark’s criticism misses that one clear way to determine the meaning of
pornography is to look to the way it is used (i.e., one points to the causal effects to as
evidence for the conceptual analysis). In other words, its function (the sexualization of
inequality, the uses to which it is put – forced upon persons, used in assaults, etc.) deter-
mine its meaning (the subordination of women).

Pornography as defined by the Ordinance subordinates women, then, not simply in
the causal sense that some people are influenced to inflict harm upon women or children
after viewing it, but rather insofar as it issues an authoritative perspective on what women
are – namely, inferior subordinates. More specifically, graphic, sexually explicit material
that includes any of the six conditions enumerated in the Ordinance – women presented
as sexual objects who enjoy pain, or being raped, or dominated, or physically hurt – con-
stitutes the subordination of women as it actively defines women and legitimates such
treatment of women because they are women. Seeing such pornography as merely sex,
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or sexually explicit material, is part of the problem in that saying as much equates
women’s inequality, subordination, with just sex. Calling it a practice of sex discrimina-
tion entails that it is systematic social practice, which undermines the civil equality of
women, both as individuals and as a class, insofar as it constructs women’s social identity
as subordinate.

How is it that pornography, defined as the graphic sexually explicit subordination of
women, is singled out among the various other kinds of actions or speech-acts that may also
subordinate women? The reply to this criticism is to emphasize again that nothing is action-
able, under the Ordinance, simply because it meets the statutory definition. In order to make
use of the statute, one must also have an actionable claim of sex discrimination – in the form
of coercion, force, assault, defamation, or trafficking. Thus, the mere fact that some material
may be subordinating to women does not in itself warrant a claim of an infringement of civil
rights. The connection between pornography and the harms enumerated in the Ordinance
rests on the evidence that pornography is uniquely used to harm women in these ways.

5. Future Research

Finally, I wish to delineate three areas for future research. Clearly, Eaton’s suggestion for
systematic study of the causal harms of pornography should set the agenda for future
empirical research. Gay and lesbian pornography has been presented as a challenge to the
anti-pornography feminist arguments. However, Kendall has recently argued that the civil
rights approach to pornography should be extended to gay male pornography, and, as
such, that we should understand such pornography as sex discrimination.56 Further
research in this area is warranted, as is a systematic study of harms of lesbian pornography.
Many assume that lesbian pornography cannot subordinate women in the ways in which
standard heterosexual pornography is claimed to because, they assume, lesbian porno-
graphy does not enact or reproduce the same kinds of gendered roles. This assumption
hasn’t been sufficiently challenged, and examination of the ways in which lesbian porno-
graphy can also be understood as sex discrimination warrants consideration. Finally, a
new form of pornography is developing that raises interesting practical and philosophical
questions, namely, virtual pornography. The emergence of virtual pornography – espe-
cially virtual child pornography – is raising vexing new questions for legislators, judges,
activists and scholars. Is virtual pornography ontologically distinct from ‘good-old-fashion’
pornography that uses real flesh and blood women, children, and men, mostly women
and children, in its production? I suspect that examination of virtual pornography will
represent a new frontier in scholarly work on pornography for years to come.
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Notes

* Correspondence: Dr. Lori Watson, Assistant Professor of Philosophy, Director of Women’s and Gender Studies,
University of San Diego, 5998 Alcalá Park, 164 Foorders Hall, San Diego CA 92110-2492. E-mail: pwatson@
sandiego.edu.

1 In this section, I canvass four common definitions of pornography. For a fuller discussion and critical analysis of
the state of the literature regarding definitions of pornography, see Rae. Also note there is a meta-question about
what precisely we are seeking when we seek a definition of pornography, Rae engages this debate. Briefly the
perimeters of the debate include asking whether we should be seeking a real, nominal, or stipulative definition of
pornography. For a discussion of definitions, as including the philosophical issues at stake see Gupta.
2 Jacobellis v. Ohio (1964).
3 The precedent setting case in U.S. law, establishing the legal distinction between prostitution and pornography is
People v. Freeman (1988); the court essentially held that persons having sex in ‘films’ were actors and not themselves
prostitutes, because the money they were paid came from a third-party for the purpose of making the ‘film’ and
insofar as any such film is not obscene it has the protection under the First Amendment. The feminist definition, as
we will see shortly, troubles this distinction. Some feminists argue that pornography is itself a form of prostitution.
See, for example, Stark and Whisnant. See, also, http://stoppornculture.org/home.html. See, also, MacKinnon
(2001:1520–32).
4 Feinberg, in Copp and Wendell,, eds, p. 110.
5 Michael C. Rae offers the following thought experiment to suggest that intention to arouse is not a necessary
condition for something to be pornographic: Suppose an entrepreneur, seeking to make a profit, uses a computer
program (given sufficient input about people’s preferences and desires) to produce a product based on the data
inputted and the computer ‘decides’ to produce a magazine very similar to Penthouse. Further suppose that the
entrepreneur never inquires into what product is being sold and, as it turns out, it ‘functions precisely in the same
way that Penthouse functions in our society.’ We can’t say that anyone intended to sexually arouse anyone by the
production of this magazine (the entrepreneur intended to sell a product for a profit and is ignorant of what that
product is), yet given the way it functions, Rae concludes we would judge it to be pornography.
6 For a critical discussion of the evolution of the notion of obscenity in U.S. Constitutional Law, see Feinberg
‘Pornography and the Constitution’ in Offense to Others.
7 Miller v. California (1973).
8 It is important to note, however, that meeting the first two conditions is not sufficient for a finding of obscenity.
The third condition is also necessary. The work as a whole must be found, essentially, to have no redeeming social
value. This condition is especially demanding and explains, in part, the failure of the obscenity-based approach in
regulating pornography.
9 Though, the Justices thought this a virtue of the Miller test. The famous case against Larry Flynt is often used as
an example in pointing to the dangers of appealing to community standards.
10 For a full discussion of the First Amendment and the Court’s treatment of various categories of restrictions on
speech (viewpoint discrimination, viewpoint neutral yet content discrimination and content-neutral restrictions), see
Sunstein.
11 Consider that since the Miller test was articulated in 1973, the pornography industry in the United States alone
has grown to a 13 billion dollar industry.
12 The Ordinances were passed in Minneapolis and Indianapolis. Additional hearings were held in Los Angeles and
Massachusetts. For full documentation of the Ordinances and the testimony at the hearings, see In Harms Way. Ulti-
mately, the Ordinance was declared unconstitutional on the grounds that it conflicted with the First Amendment,
see American Booksellers Ass’n Inc. v. Hudnut (1985). The Supreme Court summarily affirmed the decision in Hudnut
v. American Booksellers Ass’n Inc. (1986).
13 Calling it a civil rights approach signifies that it was written under the civil rights code and its primary goal was
‘prevent and prohibit all discriminatory practices of sexual subordination or inequality through pornography’,
including the forms of discrimination documented in the Minneapolis statute’s ‘special findings on pornography’.
‘The Council finds that pornography is central in maintaining the civil inequality of the sexes. Pornography is a sys-
tematic practice of exploitation and subordination based on sex which differentially harms women. The bigotry and
contempt it promotes, with the acts of aggression it fosters, harm women’s opportunities for equality rights in
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employment, education, property rights, public accommodations and public services; create public harassment and
private denigration; promote injury and degradation such as rape, battery and prostitution and inhibit the just
enforcement of laws against these acts; contribute significantly to restricting women from full exercise of citizenship
and participation in public life, including in neighborhoods; damage relations between the sexes; and undermine
women’s equal rights to speech and action guaranteed to all citizens under the Constitutions and laws of the United
States and the state of Minnesota’. See In Harm’s Way, p. 427.
14 Note the statute does not exclusively apply to women: ‘The use of men, children, or transsexuals in the place of
women in (1) (i–vi) above is pornography for the purposes of subjections (l)-(p) of this statute’. In Harm’s Way, p. 435.
15 See, In Harm’s Way, p. 435. The full definition is as follows:
Pornography is the graphic sexually explicit subordination of women, whether in pictures or words, that also
includes on or more of the following:

(i) women are presented as sexual objects who enjoy pain or humiliation;
(ii) women are presented as sexual objects who experience sexual pleasure in being raped;

(iii) women are presented as sexual objects tied up, cut up, mutilated, bruised, or physically hurt;
(iv) women are presented as sexual objects for domination, conquest, violation, exploitation, possession or use,

through postures or positions of submission, or servility or display;
(v) women are presented being penetrated by inanimate objects or animals; or
(vi) women are presented in scenarios of degradation, injury, torture, dismembered or truncated or severed or
fragmented into body parts, shown as filthy or inferior, bleeding or bruised, or hurt in a context that makes these
conditions sexual.

16 In describing the methodology behind adopting this specific definition, the authors state: ‘The Ordinance adopts
a simple if novel strategy for definition. It looks at the existing universe of the pornography industry and simply
describes what is there, including what must be there for it to work in the way that it, and only it, works’. Pornogra-
phy & Civil Rights, p. 37. Thus, the authors adopt a feminist methodology, relying on the experience of women as
individuals and as a group in relation to pornography (noting that experience includes the use of pornography in
acts of sexual violence, noting that experience includes the use of pornography to dominate, degrade, and objectify
women, and so, noting more generally that pornography contributes to inequality between the sexes).
17 See MacKinnon (1993).
18 See Dworkin and MacKinnon (1988) for discussion.
19 Linz and Malamuth (1993:5).
20 See Feinberg, ‘Pornography and the Constitution’, in Offense to Others for a thorough discussion of the Court’s
obscenity rulings.
21 Prior to Roth v. United States (1957), the reigning precedent governing the regulation of obscene material was an
English case, Regina v. Hicklin (1868) L.R.3. Q.B.360. The Hicklin test permitted the regulation materials found to
be obscene on the grounds that they tended to ‘deprave and corrupt’ consumers. See Feinberg for discussion.
22 Feinberg suggests the language of appealing to ‘prurient interests’ indicates an appeal to legal paternalism, see
Feinberg ‘Pornography and the Constitution’.
23 New York v. Ferber (1982).
24 It is worth noting that there is considerable philosophical debate about whether it is possible (or desirable) for
liberals to maintain that the state ought not promote any particular conception of the good life. See Christman
(2002) for discussion.
25 For a discussion of pornography and sex addiction, see Corine Sweet ‘Pornography and Addiction: A Political
Issue’, in Itzin. Note, however, that psychologist and medical professional disagree about whether use of pornogra-
phy, however frequent, can be properly understood as an addiction. Neither sex addiction nor pornography addic-
tion appears in the DSM IV.
26 See Leahy (2008) for an argument to this affect.
27 The notion of harm can be stretched so thin that almost anything would count as harmful to others. For exam-
ple, if you have insulted me and so hurt my feelings, some might say that you’ve harmed me. Liberals, thus, need a
thicker notion of harm such that non-trivial prohibitions with the interference of liberty follow from it.
28 Particularly, those grounded on claims of moralism, paternalism, or mere offensiveness to others are inconsistent
with liberalism.
29 Dworkin (1985:300–301).
30 Langton (1990).
31 Dyzenhaus (1992).
32 Scoccia (1996).
33 Note the coercion provision is limited to production harms while the trafficking provision is limited to manu-
facturers and distributors.
34 MacKinnon and Dworkin write: ‘The way a legal definition works is that someone who wants to use the law
must prove that each part of it applies to their case. For example, anyone who wants to use the antipornography
civil rights law would have to prove first that whatever materials they want to attach are pornography, by proving
that they fit this definition’. Pornography & Civil Rights, p. 36.
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35 MacKinnon (2005:304).
36 Judith Bulter’s (1990) work has become synonymous with postmodern feminism in the American academy. See
her Gender Trouble for example. Authors that argue, from within postmodernism, for an understanding of pornogra-
phy as potentially liberatory for women and at the same time critique anti-pornography feminism include: Kipnis,
Brown, and Bulter.
37 For critical discussion of postmodern feminism, see MacKinnon (2000) and Nussbaum (1999).
38 Of course, as we saw in our discussion of the liberal approach to pornography, the mere fact that something is
speech or has expressive content, in itself, warrants no particular conclusion about regulation. For, no one reason-
ably holds that all speech, simply because it is speech, may never permissibly be regulated, censored or otherwise
restrained. Rather, any argument that starts from the premise that pornography is speech must also develop some bal-
ancing test between the value of the speech in question and the potential or actual harms associated with such speech.
39 MacKinnon (1993:13).
40 The perlocutionary force of an utterance is the causal effect of the utterance. So, if I say to you ‘read my paper
and give me feedback’, and you do so, I have persuaded you to read my paper, that is, the effect of my statement –
its perlocutionary force – was to persuade you. Finally, for completeness sake, the third sense in which we may
understand a given utterance is simply as a locutionary act – the uttering of a ‘sentence with particular meaning, as
traditionally conceived’. Langton (1993, p. 301).
41 Langton (1993:300).
42 Langton (1993:303).
43 Although some argue that pornography harms the viewer ⁄ consumer, whether by degrading his character
through immoral images or inciting sex addiction (for example), much of the substantive debate over the harm of
pornography is over whether pornography harms (innocent) third-parties. In particular, resolving the impasse among
liberals and feminists requires examining the evidence of pornography’s harms. Thus, I will narrow my discussion
here to examining the evidence for the claim that pornography uniquely harms women I will also set aside the issue
of production harms (i.e., harm done to women through the making of pornography) in order to focus the discus-
sion on post-production harms.
44 Cynthia Stark (1997) and more recently Eaton (2007).
45 Again, following Stark.
46 Eaton 696–7.
47 See: Donnerstien, Linz, Malamuth.
48 Linz and Malamuth 21.
49 See Christensen (1990).
50 Eaton 699.
51 Eaton 705.
52 Eaton summarily dismisses the conceptual model of pornography’s harm, citing Stark’s argument as conclusory,
and argues that ‘A Sensible Antiporn Feminism’ will limit itself to a causal view of the harms of pornography.
53 Stark 279.
54 See Vadas (1987) for discussion.
55 MacKinnon’s writing sometimes strongly suggests this interpretation. ‘The harm of pornography begins with the
women in it. In pornography, women are seen being bound, battered, tortured, humiliated, and sometimes killed,
or merely taken and used. For every act in the visual materials, a woman actually had to be tied or cut or burned
or gagged or whipped or chained, hung from a meat hook or from trees by ropes, urinated on or defecated on,
forced to eat excrement, penetrated by eels or rates or knives or pistols, raped deep in the throat with penises,
smeared with blood, mud, feces, and ejaculate’. And further MacKinnon writes, ‘If lynchings we done in order to
make photographs…would that make them protected speech? … If it take a lynching to show a lynching, what is
the social difference, really, between seeing a lynching and seeing picture of one?’ Pornography & Civil Rights, p. 61.
56 Kendall (2004).
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